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It’s a Great Day for
South Carolina’s
Workforce
By Governor Nikki R. Haley

The 2015 South Carolina Workforce &
Jobs Report is another reason for Team
South Carolina to celebrate.
In South Carolina our people are our
greatest asset— companies know that if
our workforce builds their product, we
build it with quality, we build it with loyalty and we build it with pride.
We have created an environment where
government works for the people, not the
other way around, lowering the tax burden on small business owners and reducing government regulation.
We’ve seen our unemployment rate drop faster than the national
average and we’ve seen more people working in South Carolina
than ever before in the history of the state.
We have a reputation both nationally and internationally as a
strong right to work state.
We don’t have unions in South Carolina because our citizens don’t
want unions in South Carolina. Our workers know the power of
their voice, and they have made it clear, they don’t want a middleman between them and their employer— they understand how
businesses grow and how they succeed.
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In less than five years, team South Carolina has announced 70,766
new jobs and over $16 billion in capital investment. And alongside
partners like the South Carolina Technical Colleges Systems,
ReadySC and Apprenticeship Carolina, we have announced almost
500 economic development projects in 45 out of 46 counties across
our state.
South Carolina is on the move, whether we are taking care of the
businesses that already call our state home or recruiting some
of the world’s most respected brands to our state—but we’re just
getting started.
South Carolina continues to be a leader in bringing industry from
overseas and made in America.
We can’t take that for granted and it means we need to work twice
as hard to continue to provide the training and skill development
programs needed to prepare our workforce for the high quality jobs
coming to our state.

Nikki R. Haley
Governor of South Carolina
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Employers: Assess Your Practices and
Protect Your Bottom Line
By Melissa Azallion, Esq. and Jonathan Eggert, Esq., McNair Law Firm, P.A.

Most South Carolina employers must comply with federal wage
and hour laws administered by the U.S. Department of Labor (“DOL”). In July 2015, the Department of Labor (“DOL”)
proposed an updated regulation regarding the exempt employee
classification and issued an interpretative memorandum about
independent contractors under the Fair Labor Standards Act
(“FLSA”). Together, the proposed rule and memorandum could
significantly increase the number of workers who are eligible
for overtime pay. Additionally, the DOL actions could be a
precursor to increased FLSA investigations, which have already
generated more than $170 million in back wages in 2014.

Employers should review the job descriptions of exempt employees
to be sure their duties fall within one of the exemption categories.
Employers should also evaluate the financial implications of paying
overtime to a reclassified non-exempt employee versus raising the
employee’s salary to the new threshold. Employers should also
review their overtime policies and educate employees on topics such
as the procedure to request overtime, the importance of accurate
time records, and the rules on compensable vs. non-compensable
time. Employers should also consider reevaluating the production
methods of positions reclassified as non-exempt to mitigate any
unavoidable amounts of overtime.

‘Exempt’ Redefined

Employers should also evaluate their use of independent contractors
in the workplace. One strategy would be to perform an audit of the
workers currently classified as independent contractors to ensure
proper classification. In particular, employers should look for the
following misclassification “red flags”: (1) independent contractors who perform the same work as employees; (2) independent
contractors who have been with the company on a long-term basis;
(3) independent contractors who produce or provide the company’s
ultimate product or service; (4) independent contractors whose only
contract is with the company; and (5) independent contractors who
do not have any personal investment in their work.

Certain employees are exempt from the FLSA minimum wage
and overtime requirements if they are paid a minimum fixed
salary and perform certain duties. The DOL’s proposed rule
would raise the exempt employee salary exemption threshold
from $455.00 per week ($23,660.00 annually) to approximately
$921.00 per week ($47,892.00 annually). Also, in order to qualify
under the highly-compensated employee exemption, employees
would have to earn over $122,000.00 per year compared to the
current $100,000.00 salary threshold. The new rule does not include changes to the exempt duties tests. The DOL estimates 4.6
million previously exempt workers may qualify for overtime pay
if the new rule takes effect. The DOL will accept comments until
September 4, 2015 with an anticipated final rule in 2016.

Melissa Azallion, Esq. and Jonathan Eggert, Esq. are counselors at
McNair Law Firm, P.A. They can be reached at (843) 785-2171.

Independent Contractor Update

According to the DOL, some employees improperly classify
workers as independent contractors which cuts costs including
overtime pay. The memorandum reaffirms the DOL’s adoption
of the “economic realities test” which should be used by employers in determining if employee or independent contractor status
is appropriate. The DOL will apply the economic realities test
factors to determine how a worker should be classified, regardless of any label given by the employer through a contract or tax
classification. These factors include: (1) the extent to which the
work performed is an integral part of the employer’s business; (2)
whether the worker’s managerial skills affect his or her opportunity for profit and loss; (3) the relative investments in facilities
and equipment by the worker and the employer; (4) whether
the work performed requires special skill and initiative; (5) the
permanency of the worker’s relationship; and (6) the nature and
degree of the employer’s control.

Employer Impact

To prepare for these DOL changes and minimize potential
liability, employers should evaluate their policies and practices.
First, employers should identify employees currently classified
as exempt and evaluate whether those employees need to be
reclassified under the proposed salary requirement threshold.

Exempt from paying overtime?

Want to Know SC’s Workforce?
Just visit a SC Technical College
By Kelly Steinhilper, South Carolina Technical System

The SC Technical College System has always been and continues
to be South Carolina’s workforce development engine. The System offers organizations – large, small and all those in between –
a wide variety of programs and services designed to enhance the
skill level of our state’s workforce.

readySC™

The impact is far-reaching. As the state’s largest higher-education
sector, the System educates more of South Carolina’s undergraduates than all other public colleges and universities combined.
Each year, we educate and train a quarter million
South Carolinians.

readySC focuses on the recruiting and initial training needs of new
and expanding organizations and continues to be a top incentive for
the state. More than 85 percent of relocating companies rank readySC’s services as playing a significant role in their ultimate decision
to move here.

The System consists of three main elements: 1) our colleges; 2)
our readySC™ program and 3) our Apprenticeship
Carolina™ program.

readySC’s services are free to qualifying organizations. To qualify,
companies must be creating new, permanent, full-time jobs for the
state that offer competitive wages and a benefits package.

Our Colleges

On any given day, readySC is working approximately 125 projects
across South Carolina. These projects cover the spectrum from
our state’s most-developed to least-developed counties and include
both large organizations and smaller companies. Last year, readySC

Our colleges across the state reflect the communities they serve.
In fact, a visit to your local college could provide one of the most
accurate pictures of that community in terms of its population,
demographic makeup, education and business and
industry focus.

Established as an economic development training incentive, our
readySC program remains a key component of South Carolina’s
economic development efforts and is recognized nationally as the
premier program of its kind.

Affordability and accessibility have long been key tenets of the
System. Our colleges remain one of the state’s most economical
and flexible means to a quality higher education.
Strategically located across the state, nearly every South Carolinian resides within a 30-minute drive of one of our 16 main
campuses or 43 satellite campuses. Even so, we understand that
geographical location is merely one aspect of accessibility. Flexibility, as well as breadth and depth of programs and services,
figure into the process. Our colleges provide flexible course offerings, a wide array of online options and degrees, diplomas and
certificates in South Carolina’s high-demand, high-paying fields.
Our colleges work to meet the workforce needs of their local
business and industry with customized training. One great
example is our QuickJobs program, which provides short-term
training that leads to careers paying a living wage and offering benefits. Midlands Technical College (MTC) has offered
QuickJobs programs since 2005. Over that time, they have had
nearly 27,000 enrollments. The programs offered run the gamut
of high-demand fields with health care and information technology being the most popular. Because these short-term programs
are typically not eligible for traditional federal or state financial
aid, MTC offers scholarships for some QuickJobs programs.
These awards come from Foundation contributions as well as
allocated funding from the South Carolina legislature.
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“Our colleges across the state
reflect the communities they
serve. In fact, a visit to your
local college could provide
one of the most accurate
pictures of that community
in terms of its population,
demographic makeup,
education and business and
industry focus.”
-Jimmie Williamson, president,
SC Technical College System

trained nearly 4,700 individuals and worked with 92 different
companies relocating to or expanding in South Carolina.

Apprenticeship Carolina™

Established in 2007, our Apprenticeship Carolina program works
to increase awareness and use of registered apprenticeships in the
state. The growth has been phenomenal. Since 2007, the number
of programs has increased eightfold from 90 to 752. The number
of apprentices is nearly 13,300 from a mere 777 in 2007.
Each month, the program adds approximately 120 new apprentices and registers one or more programs per week. Companies
quickly see the benefits of apprenticeship, including reduced
turnover, improved productivity, enhanced quality and more.
Many think of traditional trades such as construction, electrician and plumber as the ideal occupations for apprenticeship.
Apprenticeship Carolina has broadened that scope to include
nontraditional industry sectors like health care, information
technology, tourism and advanced manufacturing. Because of its
innovative approach and fast growth, Apprenticeship Carolina is
held as a model for the nation.
Youth Apprenticeship is a forward-focused component of Apprenticeship Carolina that is growing in popularity. Designed to
create crucial recruitment pipelines of young, skilled workers,
this program works to decrease costly turnover and allows companies to influence, mold and shape potential future employees.

Employers also qualify for a South Carolina tax credit for each apprentice. High school apprentices can earn a wage while they learn
as well as enhance their employability by obtaining critical work
skills. Youth apprenticeship also works to strengthen students’
academic skills and in turn their academic success. High school
completion is a requirement of the program.
All the components of the SC Technical College System work collaboratively to ensure that our state’s in-demand positions are filled
with high-skilled, work-ready South Carolinians. It is extremely
rewarding work that enjoys incredible results for our state.

Where have all the workers gone?
To aerospace and automotive
By Elisabeth Kovacs, South Carolina Department of Commerce

Change is inevitable. For much of the 20th century in South
Carolina, textiles were king. In its early days, Greenville was
even known as the “Textile Capital of the World.” The largely
unskilled labor that turned out the industry’s product, however,
was vulnerable to overseas competition. From 1973 to 2011,
textile manufacturing in the state shed around 90 percent of its
workforce – almost 200,000 jobs. But this was not a catastrophe
so much as an evolution of the state economy. Concurrent with
the decline of textiles, total South Carolina employment enjoyed
a net gain of 187 percent.

again and again of attracting businesses that require a knowledgeable, well-trained workforce, whether to be deployed in advanced
manufacturing roles, like the corporations mentioned above, or in
corporate and IT-based positions, such as those needed by IBM, in
Columbia; LPL Financial, in York; and Red Ventures, in
Indian Land.
To address South Carolina’s ever-evolving workforce needs, the
State supports many workforce initiatives. Among them are South
Carolina’s 12 Regional Workforce Advisors, which the Department
of Commerce introduced earlier this year. Connecting business with
education, the advisors are focused on ensuring that the state’s local
education offerings are aligned with the needs of both existing and
future industry.
Representing one of South Carolina’s other key workforce initiatives
is readySC™, a world-renowned job-training program. For more
than 50 years, readySC™, which is administered by the S.C. Technical College System, has provided well-trained employees to qualifying companies that invest in South Carolina. Serving 81 companies
in Fiscal Year 2014, the program has trained more than 280,000
individuals since its inception.

Those gains are still being seen today. In fact, June 2015 marked
the 67th consecutive month during which employment has
increased in the Palmetto State, bringing the total number of
people working in South Carolina to more than 2.11 million.
This ongoing employment growth has largely been driven by the
recruitment of new industry to our state. Between January 2011
and August 2015, in fact, South Carolina recruited $21.7 billion
in capital investment, bringing 79,159 new jobs to the state. In
three of the last four years (2011, 2013 and 2014), South Carolina’s industry recruitment has topped $5 billion in
capital investment.
Major pillars of this success are two of the state’s thriving industry clusters – aerospace and automotive. Since 2011, South
Carolina has announced $7.7 billion in automotive-related investments, creating 17,631 new jobs. The aerospace sector is also
soaring. Since Boeing’s 2009 decision to locate the production
of the 787 Dreamliner in North Charleston, the Palmetto State
has seen more than $2.4 billion in follow-on investment from
aerospace firms, generating 5,431 new jobs.
These jobs will bear little resemblance to the unskilled labor
of the bygone economy. South Carolina has proved capable
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With 33 public institutions, the Palmetto State’s robust higher education offerings are also critical as South Carolina strives to provide
industry with a deep pool of talented workers. In the fall of 2014,
more than 244,000 students were enrolled in one of South Carolina’s
institutions of higher education. Of those, nearly 80 percent call
the Palmetto State home, giving businesses an abundant supply of
talented, young individuals eager to enter the workforce.
Moving forward, molding South Carolina’s talent base to match the
needs of all current and future employers will remain an obvious

“Thanks to our highly-skilled, loyal workforce, South Carolina’s automotive sector is
thriving. Over the last two decades, we’ve earned a reputation for making premium
automobiles, and making them well. And, as a result, we’re leading the U.S. in both the
export of tires and completed passenger motor vehicles.”
- Secretary of Commerce Bobby Hitt

priority for the state. Fostering
continued discussion between
all stakeholders is essential to this
effort. From the business community
to the education community, from our
state agencies to our elected officials, all
must be involved as we continue to position
South Carolina for a prosperous future. Change
is inevitable; progress is the result of a
well-executed plan.

“These jobs will bear little
resemblance to the unskilled
labor of the bygone economy.”

Workplace
Harassment
By Cara Crotty of Constangy, Brooks, Smith & Prophete, LLP

A single, isolated incident of harassment – if it is severe enough –
can create a hostile work environment, so said the United States
Court of Appeals for the Fourth Circuit (which covers South Carolina). Shocking? No, not really.
We have known since at least 1993 when the U.S. Supreme Court
decided Harris v. Forklift Systems, Inc. that, “When the workplace
is permeated with discriminatory intimidation, ridicule, and insult
that is sufficiently severe or pervasive to alter the conditions of the
victim’s employment and create an abusive working environment,” a
hostile work environment exists.
However, the Fourth Circuit’s application of this well-known principle in the case of Boyer-Liberto v. Fountainbleau Corporation this
May has many wondering when offensive remarks made at work
won’t be considered “severe.”

What Happened to Reya Boyer-Liberto?

The Clarion Resort Fountainbleu Hotel in Ocean City, Maryland
employed Ms. Boyer-Liberto as a cocktail waitress. Ms. Boyer-Liberto, who is African-American, alleged that a Caucasian restaurant manager called her a “porch monkey” twice during a 24-hour
period. This offensive name-calling allegedly occurred during
heated exchanges about her job performance. Ms. Boyer-Liberto
complained to management the following day, and although the
restaurant manager denied calling her a “porch monkey,” the hotel
issued her a written warning, advising her that racist and derogatory language cannot be used.

Ms. Boyer-Liberto’s complaint apparently brought her to the attention of higher management, who asked about her work performance,
as she had only been employed about six weeks. The food and
beverage director gave a negative assessment of her performance,
and she was therefore discharged – four days after her complaint of
harassment.
Setting aside her termination, as her retaliation claim is outside the
scope of this article, it would seem that both Ms. Boyer-Liberto and
the hotel did exactly what they were supposed to do in these circumstances – Ms. Boyer-Liberto immediately reported the offensive
language to management, and the hotel investigated and took prompt
and corrective action reasonably calculated (at least arguably) to end
the harassing conduct. That’s how it’s generally supposed to work
under Title VII, right?

When is an Employer Liable for Such Conduct?

Title VII of the Civil Rights Act and other laws prohibit discrimination against an individual with respect to the terms and conditions
of employment based on a protected characteristic. As noted above,
conduct that is based on a protected characteristic and that is sufficiently severe or pervasive is considered unlawful harassment.
In a racial harassment claim, such as alleged by Ms. Boyer-Liberto,
the employee has to show four things: (1) unwelcome conduct; (2)
the conduct was based on race; (3) the conduct was sufficiently severe
or pervasive to alter the terms and conditions of employment and
create an abusive work environment; and (4) the conduct at issue is
“imputable” to the employer, i.e., the employer should be held responsible for it. Many harassment cases turn on whether the conduct
at issue was sufficiently “severe or pervasive.”
The Supreme Court has clearly stated that conduct is not actionable if
it is “a mere offensive utterance,” including an “epithet which engenders offensive feelings,” and that “simple teasing, offhand comments,
and isolated incidents (unless extremely serious)” do not create
a hostile environment. Generally, single incidents have not been
considered sufficiently severe unless they involve egregious sexual
contact, and single incidents, by their nature,
cannot be considered pervasive. It makes
sense that the more severe the harassment
is, the less pervasive it needs to be, and vice
versa. Based on these principles, the district
court and a three-judge panel of the Fourth
Circuit ruled that the alleged conduct was
neither sufficiently severe
nor pervasive.

What Did the Fourth Circuit Decide?

In its en banc decision, the full contingent
of the Fourth Circuit ruled that there was
enough evidence to support Ms. Boyer-Liberto’s claim that she believed the restaurant
manager had the power to make a discharge
decision over her and that, therefore, the
twice-repeated, unquestionably offensive
epithet could be viewed by a reasonable jury
as sufficiently severe to constitute a hostile environment. The award of summary
judgment was reversed, and the claim was
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remanded for a jury trial. (This was the only argument made at
the district court level, so the question about whether there was
grounds to hold the Hotel liable for the conduct was, unfortunately, not addressed). This decision is viewed as a departure
from past precedent where only one or two offensive comments
were generally considered “isolated” and not severe or pervasive
enough to provide a legal basis for a harassment claim.

What Should Employers Do Now?

Because most employers strictly prohibit any offensive conduct,
this decision should not have a dramatic impact; however, there
are some recommendations to consider:
• Ensure that lead persons, hourly supervisors, or other
employees with some oversight do not instill the idea
that they have the authority to make recommendations
that will be rubber-stamped. Although the court did
not explicitly state that it would have reached a different
conclusion had the accused been a co-worker instead of
someone reasonably viewed as having potential discharge
authority, the court’s thorough discussion of the evidence
supporting Boyer-Liberto’s argument that the restaurant
manager’s abuse was particularly threatening because

of her apparent status as a decision-maker implicitly
recognizes this
important distinction.
• Continue to educate your employees. Employees should
be told what conduct is not allowed so that they do not
engage in it and are aware of the potential consequences
if they do; they also need to understand what conduct
must be reported to management.
• Continue to train your managers and supervisors.
Because your organization can be held liable for their
conduct, they should be trained annually on prohibited
behaviors and how to respond to employee complaints.
• Do not ignore or “down-play” single, or relatively minor,
instances of inappropriate conduct, especially if such
conduct is perpetrated by a manager or supervisor or
someone who appears to have similar authority.
Cara Crotty is a partner with
Constangy, Brooks, Smith &
Prophete, LLP in Columbia, S.C.
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Building the SC
Talent Pipeline...
One Day at a Time
By Rebecca Battle-Bryant, Ph.D
Assistant Executive Director, Workforce & Economic Development

Governor Haley declared workforce a top priority
as she began her second term in office. South
Carolina continues to recruit new businesses and
see expansions in existing industries at a high rate.
One of our goals at DEW is to address the almost
70,000 unfilled jobs in our state and provide a highly
skilled workforce to new and existing employers in
the state. There are short and long-term solutions
to this issue.

State Jobs Database

In the short-term, are you utilizing the State
Jobs Database to post your jobs? The State of SC
invests in a State Jobs database that can serve as a
virtual meeting place between business/industry
and potential job seekers. It is an available and
free resource for all South Carolinians, with the
potential to allow users to “cast a wider net” in the
job recruitment process. Getting set up to post your
jobs is as easy as 1-2-3, but SC DEW can take it a
step further by having one of our local recruiters
come to you, at your facility, and get you signed up
and post your jobs right away. You never have to
leave the office.

SC Work Ready Communities

Another short term solution you can utilize is the SC Work Ready
Communities (SCWRC) which is a tool used to measure the quality and capability of a county’s workforce. Businesses across the
country report they are overwhelmed by stacks of applications for
jobs. Sorting through applications is time-consuming and frustrating. The National Career Readiness Certificate (NCRC)
is a solution.
South Carolina has invested in the National Career Readiness System, which helps job seekers know what skills employers require
and help local educators prepare students for success. Individuals
can earn the NCRC by completing three ACT WorkKeys assessments: Applied Mathematics, Locating Information, and Reading
for Information. Theses assessments measure real world skills that
are critical for job success.
Businesses can recognize and have an understanding of the NCRC
and, even more importantly, require that a candidate have earned
an NCRC. If a business requires the NCRC for its hiring, it must
have that job position profiled. As part of the SCWRC initiative,
businesses can receive a job profile at no cost. The State Workforce
Development Board, acting on behalf of Governor Haley, approved
$150,000 to offset the cost of Job Profiles to businesses this year,
depending on company size. Since the average cost of a Job Profile
averages $2,000.00, this could result in significant savings for eligible and participating businesses.
Currently, over two-thirds of our counties are certified as Work
Ready. DEW can help you connect with the certified work force.
You can influence the quality of the workforce and your employees
by supporting SCWRC through job profiling and using WorkKeys
and the NCRC as part of your selection, hiring, training and
development process.

Let SCWorks Play Matchmaker and Save You Money!
The SC Works System has a portfolio of incentive programs that
can match you with a qualified candidate, offset the costs associated with a new hire, and save you money on your bottom line.
There are several tax credits and direct reimbursement incentives
that are available for your business. DEW works hard to listen to
your needs and customize a solution specific to your hiring need
and facilitate not only recruiting the right potential employee for
your company, but also coordinating the paperwork to ensure you
receive your incentives, whether tax credits or direct reimbursement. We would welcome the opportunity to sit down with you
and determine how to help you mitigate the new hire risk and
place qualified employees in your jobs.

Registered Apprenticeship is a time tested strategy for employee
development that combines supervised on-the-job training with
job-related classroom education. Apprenticeship Carolina is a
nationally recognized program offered through SC State Technical
College System at no cost to employers. They provide consultants,
at no cost to you, to guide you through the process to register
your program. Benefits to employers include a highly skilled and
productive workforce; standardized training for all employees;
reduced turnover; increased productivity; and a reliable plan for
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the future. Eligible businesses can also receive a SC tax credit of
$1,000 per apprentice per year for up to four years.
If your business has a registered apprenticeship, it may lead to
direct wage and salary reimbursements of 50-90% to businesses to
compensate for costs associated with training new employees. We
will work directly with you to determine your needs and develop
a customized plan. If you already have a registered apprenticeship,
that will can count as your On the Job Training (OJT) training
plan. The percentage and length of the reimbursement varies by
the size of your company, specific skills to be acquired and the
local workforce area.

Currently, over two-thirds
of our counties are certified
as Work Ready.
The Work Opportunity Tax Credit is a federal tax credit program
that provides an incentive to businesses that hire new employees who may be unemployed veterans, ex-offenders, individuals
receiving vocational rehabilitation services, to name a few. The tax
credit can reduce your federal income tax liability by providing
your business with a 40% tax credit on eligible employees from
$2,400 to $9,600, depending on the individual.
If you are a business that believes in giving second chances to
someone who may have a blemish in their background, the Federal
Bonding Program can insurance protection to you at no cost
to cover the first six months of the new hire’s employment and
protect you against possible damages or issues. Bonds are typically
issued for $5,000 coverage.
The good news is DEW is on standby to provide confidential consultation and planning to assist your understanding and use of the
incentives that are available. We will come to your job location, so
the visit is convenient and hassle-free, all on your terms.

Longer Term Solutions

South Carolina’s talent pipeline is a complex system that requires
public and private coordination to bring numerous programs into
a single, integrated customer-focused network at the state and
local level. A key issue will be actively engaging businesses to not
only use the services offered through workforce service agencies,
but for you to take advantage of the many benefits that exist from
utilizing your state workforce system. The system can only work if
businesses drive the process. Make your voice heard by using the
system and providing feedback.
DEW is working to align various agency databases to streamline
availability of information, while protecting vital personal information at the same time. We are partnering with sister agencies
to merge data to obtain a more comprehensive picture of the state
workforce system and to obtain performance measure across
multiple realms. DEW will be implementing business intelligence

tools to make performance measures and business analytics easier
to develop, view, and use for implementation of
program improvements.
We will also explore how to make existing online programs, specifically the State Jobs Database, to be more user-friendly to the
end-users or look for better, more affordable interface options in
order to improve the case management processes. Additionally we
are working to improve the State Jobs Database capacity to serve
more levels of business needs and reach more job seekers through
better technology.
South Carolina partners will also be working closely to re-design
the Eligible Training Provider List (ETPL) to provide meaningful
information to job seekers, business and industries, and to provide
relevant performance metrics on all eligible providers. This activity
will involve all training providers, but specifically Commission for
Higher Education and the State Technical College System.

Creative Problem Solving and Collaboration

There are some noteworthy partnerships that are ongoing that
demonstrate the commitment amongst agencies to transform the
workforce system in pilots around the state. First, DEW and the
South Carolina Department of Corrections are working closely together to find jobs for ex-offenders by offering job placement services “behind the fence” prior to release to maximize their chances
of obtaining employment upon release. The initial pilot has been
extremely successful and the agencies will continue looking for a
way to expand this service to other facilities. A behind-the fence
job fair held this past June was well attended by ex-offender friendly businesses and
thirteen inmates
were offered jobs
prior to leaving prison. It
changes one’s
perspective to
know a job is waiting
on the other side of the
fence to reduce the chance
of recidivism.
SC State Technical College System
and DEW strategically partnered
to provide job placement services
for their SC Manufacturing Certificate
Program. This program provided 200-hours
of a nationally recognized industry credential and DEW went to the classrooms to assist
with resume writing and interviewing skills, as
well as register students in the state jobs database to
improve their chances for gaining employment as soon
as training ended. The success of this effort indicates it
would be productive to work with all higher education
institutions to use a similar process of registering upcoming
graduates in our system before graduation so they can improve
their chances of being employed in South Carolina.

We are working closely with many other agencies, such as Vocational Rehabilitation, Adult Education, Able SC, and Commission
for the Blind to not only improve the services we offer, but also
minimize duplications of service, and work toward great collaboration to serve and find relevant employment for all our citizens.

Summary

DEW has a number of strategic actions to ensure an effective talent
pipeline that cohesively aligns the needs of business and industries,
as well as other agencies. It is our intent that by working collaboratively with all our workforce partners and directly with you, we
will develop a blueprint for transforming the workforce system in
South Carolina.
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SC Workforce
Agency on the Move
By SCDEW

Cheryl M. Stanton was appointed to serve as executive director
of the South Carolina Department of Employment and Workforce (DEW) by Governor Nikki R. Haley in May of 2013. She
is responsible for the overall administration and management
of the state’s employment agency, which is focused on providing
quality, customer-driven workforce services that promote financial stability and economic growth to individuals, businesses
and communities.

Dish with the Director: Meet Cheryl Stanton

What have you accomplished at DEW over these last twenty six
(26) months?
We have accomplished so much! As you know, we paid off
South Carolina’s $1 billion federal loan used to help pay state
unemployment insurance benefits early. In June, we made a final
$120 million early payment to the U.S. Department of Labor.
The deadline to pay off the loan was scheduled for November
2015. However, early and voluntary payments on the loan by
DEW between 2011 and 2015 led to returning the trust fund to
solvency, saving businesses more than $12 million in interest
payments. We reduced overpayments of UI benefits by 66%. We
have collected more than we have paid out in claims as an agency
in recent years. I am proud to report that our claims are being
processed faster and are more accurately now than this time last
year. We are reengaging South Carolina’s workforce and working
with jobseekers more than ever to build South Carolina’s talent
pipeline.
Additionally, we organized the state’s first all-workforce state
agency Memorandum of Understanding (MOU) in recent years
which convened business service representatives from across
state agencies to received sales training and learn about the
services provided by the state. So, now business representatives
from each state agency can tell you ALL the services provided by
the state in plain, concise language, not technobabble. Which is
great so, now we can turn our focus to workforce development
strategic planning to assemble the workforce entities in South
Carolina to provide what they need holistically- not just hiring
one employee at a time.

sus-based targeted industry sectors and creates meaningful career
pathways for a range of workers and skill levels in important regional industries.
This year, we will implement Sector Strategies here in South Carolina. The 2014 passage of the WIOA Federal legislation, which incentivizes and otherwise encourages adoption of sector strategies and
requires regional workforce planning, is the data-based foundation
for a “sectors” approach. Over half the states in the United States
are exploring or implementing sector strategies, making it the most
consistently adopted model and approach to meeting businesses’
needs for skilled workers and workers’ needs for good jobs. Sector
strategies are among the few workforce solutions that offer statistical
evidence showing improved employment opportunities for workers
and increased wages once on the job. This data driven initiative,
guided by business and industry, will survey the workforce development needs of South Carolina and integrate the services and
programs of the workforce and economic development partners
across organizational silos to prepare job seekers for careers in high
demand fields and critical need positions in businesses and industries in order to develop a pathways program to facilitate a seamless
transition from education to employment in businesses and industries with critical workforce shortages. Success will be measured by
developing accountability measures and key performance indicators
in terms of ongoing processes that ensure alignment of resources to
common talent development goals.
I am also excited about the continued dialogue and implementation of more effective, customer-driven workforce methods that
facilitates financial stability and economic prosperity for employers,
individuals, and communities. By doing this, we will maximize the
customer service of existing programs DEW offers, provide quality
workforce solutions, and meet the needs and expectations
of our customers.
Anything else you’d like to tell the readers?
Let’s align our resources and work together, instead of in silos.
When we do this, we will move workforce development in the same
direction together and we will all prosper.

What is your vision for DEW for 2015-2016?
I would love to see DEW be the convener of all things workforce
development related in South Carolina. Convening over such
an intricate and necessary mission, doesn’t meaning taking over
training. It means taking a good look at workforce development
from a strategic, not tactical, perspective. We will accomplish
this by aligning the resources of all public and private partners,
with a specific focus on faith based groups, toward developing a
workforce supply chain that enhances development of consen-
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Director Cheryl Stanton at press conference with Governor Nikki
Haley, legislative leaders and the business community, announcing
that the agency has paid off the loan to the federal government earlier
than anticipated. South Carolina’s fiscal responsibility in repaying the
loan ensured that South Carolina’s businesses did not pay federal unemployment insurance surcharge taxes and reduced South Carolina’s
interest owed to the federal government by $12 million.

Protecting Trade Secrets and Confidential
Information in South Carolina
By Michael Oliver Eckard and Piper R. Byzet

South Carolina businesses have long sought to protect their
competitive advantage by restricting the use and disclosure
of business information. Advancements in technology and
increasing competition in certain industries have intensified that
challenge. This article addresses legal protections and some of
the practices businesses should consider to protect investments
in their “information capital.”
I.Business Practices and Procedures
Both state and federal law require businesses to take reasonable
steps to protect trade secrets and confidential information before
a court will intervene, and doing so will also bolster a company’s
argument it has a legitimate interest in enforcing non-compete,
non-solicitation or non-disclosure agreements. Consider the
following basic steps:
•

•
•
•

•
•

Identify trade secrets and proprietary information, and ensure
such information is stored in a secure manner. Electronic data
should be kept on secured systems, with access limited to authorized personnel. Similarly, hard copy information should be
stored in locked file cabinets or secure rooms.
Avoid the impulse to categorize everything as confidential. Be
reasonable and precise.
Implement computer use and personal device policies designed to
inform employees of security expectations.
Require employees, contractors, and suppliers to execute non-disclosure agreements. Anyone with a business need to access confidential information should be contractually obligated to keep
those secrets safe.
Require sales personnel and key management to execute
non-compete or non-solicitation covenants, and require researchers and inventors to execute invention assignment agreements.
Update company policies and collective bargaining agreements to
address new technologies and changes in the law regarding employee rights. Advances in remote access, document sharing and
smart phones create new and sometimes unforeseen challenges.

II.Using Restrictive Covenants
Restrictive covenants, such as non-compete, non-solicitation,
and non-disclosure clauses, are primarily governed by state law.
Review such agreements with counsel to ensure they comply
with South Carolina law. The main restrictive covenants available to employers are:
•

•

Non-Compete Covenants. A non-compete covenant prohibits
an employee from competing with the employer or from working
for another company in a competitive capacity in a particular
territory. Non-competes in South Carolina are strictly construed
and will be enforced only when they are (i) necessary to protect
a legitimate business interest; (ii) reasonably limited as to time
and place; (iii) not unduly harsh and oppressive in curtailing the
employee’s legitimate efforts to earn a livelihood; (iv) reasonable from the standpoint of public policy; and (v) supported by
valuable consideration. Non-competes entered after the start of
employment require additional consideration beyond continued
employment.
Non-Solicitation Covenants. The most common non-solicitation covenant restricts an employee’s ability to solicit customers.
A customer non-solicitation clause should be narrowly tailored

•

in time and should be limited to those customers with whom the
employee had material business contact on behalf of the employer.
Less common are restrictions on the solicitation of employees, which
are typically only enforceable as to employees who are themselves
under contract with the company. Less common still are covenants
restricting solicitation of vendors or suppliers.
Confidentiality / Non-Disclosure Covenants. A confidentiality
or non-disclosure covenant prohibits an employee from using or
disclosing confidential information. To be protected by such agreements, the information should be limited to “competitively sensitive”
information learned by the employee through employment. To be
reasonable, a non-disclosure agreement should be “no greater than
necessary to protect the employer’s legitimate interests” and should
not “curtail the employee’s ability to earn a living.”

III. Other Legal Remedies in South Carolina
A former employee is stealing customers, unfairly competing, or is
using your company’s confidential information. What do you do?
Businesses in South Carolina have several legal options:
•

•

•

•

•

Breach of Contract. You can sue for breach of contract if the employee signed a valid restrictive covenant agreement. You will ask the
court to enter an injunction to prohibit the employee from disclosing
secrets or engaging in unfair competition. You also may demand
money damages for any harm that has already occurred.
The South Carolina Trade Secrets Act. The South Carolina Trade
Secrets Act makes it unlawful for an employee to use or disclose the
employer’s “trade secrets.” A trade secret is information that derives
independent economic value from not being generally known to the
public and is subject to reasonable efforts to maintain its secrecy. You
may also sue a competitor for misappropriating trade secrets.
Federal Economic Espionage Act. The Federal Economic Espionage
Act makes it a crime to steal trade secrets from an employer. The Act
also allows the Attorney General to bring a civil action against the
trade secret thief for an injunction.
The Federal Computer Fraud and Abuse Act. The Computer Fraud
and Abuse Act prohibits the theft of trade secrets from computer-based systems and the malicious destruction of data and computer
systems. The Act provides for civil and criminal remedies. Similarly,
criminal penalties are available under the South Carolina Computer
Crime Act, though civil remedies are not available.
Other Legal Claims. Your circumstances may also support other
common law or statutory claims, such as tortious interference with
contractual relations, breach of duty of loyalty, civil conspiracy and
conversion (theft).

Significant investments of time and resources to develop customer
relationships, trade secrets, and confidential information justify
upfront investment to protect those assets. By preparing now, your
company can be ready to take legal action if someone attempts to
misappropriate your information or unfairly compete.
Michael Oliver Eckard is a shareholder and Piper R. Byzet is an associate in the
Charleston, SC office of international labor and employment law firm Ogletree, Deakins, Nash, Smoak & Stewart, P.C. Eckard is a member of the firm’s Unfair Competition
and Trade Secrets practice group and represents clients throughout the Carolinas and
Georgia in restrictive covenant and trade secret disputes.

Our lawyers come from wide and varied backgrounds, so we provide
broad perspectives along with keen legal insights. Our firm has one
profit center, so offices don’t compete – and so clients receive
practical, consistent legal service across the country. We’re not the
biggest firm around, and that’s by design. We’re agile, cost-effective,
and bring the highest caliber legal talent. We are a different kind of
law firm, making a difference in your workplace.

A wider lens on workplace law

For additional information, please contact one of our SC offices:
Columbia office at 803.256.3200
Greenville office at 864.990.1882
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South Carolina is Becoming Work-Ready
By Ed Parris, President, Phillips Staffing

South Carolina has much to be excited about. Economic development announcements are up. Capital investment is flowing
into the Palmetto State. Unemployment has dropped to one of
our lowest levels in over a decade, and more South Carolinians
are employed now than ever before.
Yet despite this good news – and it is very good news – an
immense challenge lurks. It is a challenge that threatens this
momentum, and our future prosperity.
South Carolina must improve the availability and readiness of a
workforce to sustain this momentum and remain competitive in
tomorrow’s global marketplace.

South Carolina Challenge, A National Trend

This issue permeates the economies of every state across our
nation, not just here at home. Many American businesses are
struggling to deal with a serious shortage of qualified employees,
according to numerous skills gap studies. Driven by advances in
technology that necessitate new skills, increasing competition
globally, retirement trends and systematic shortcomings in training a sufficiently skilled workforce, South Carolina is
at a crossroads.
Unless South Carolina demonstrates that we are capable of
providing a pipeline of workers with the requisite skills to do the
jobs of tomorrow, we risk losing the confidence – and investment
– of companies who would consider relocating and
expanding here.
At our staffing, professional placement and HR consulting firm,
we place thousands of associates in jobs across the Southeast
every day. Yet even a long-standing commitment to delivering
superior talent, outstanding service and innovative productivity
solutions to customers has been tested as the states where we
operate struggle to offer the talent pipeline to sustain success.

South Carolina Work Ready Community

In 2012, South Carolina was selected by ACT as one of four pilot
states to participate in the Certified Work Ready Communities
program. Using a community-based approach to strengthen
economic development efforts by certifying communities as
work ready, the program sends a clear message to businesses that
if they invest in South Carolina, we will deliver the workforce
they need.
The state certifies counties as South Carolina Work Ready
Communities (SCWRC) based on four key criteria: meeting
established high school graduation rates, soft skills development,
business commitment, and National Career Readiness Certificate
(NCRC) holders, and builds upon WorkKeys, the gold standard
in job skills assessment.
The NCRC is a portable and industry recognized credential
earned from taking WorkKeys assessments to identify competen-

cies including reading for information, applied mathematics,
and locating information – essential capabilities in today’s
business arenas.
By May 2013, every South Carolina county had signed up to participate in SCWRC – the first state in the nation to accomplish 100
percent participation. Counties have two years from sign-up to
achieve the Certified Work Ready designation.

Your Business Can Make A Difference

The SCWRC initiative helps job seekers understand what talents
employers are looking for, helps educators prepare students for success, and helps employers find better matches between candidates
and their needs.
As a company that
has fully embraced
SCWRC, Phillips
Staffing and our
customers have been
able to document that
we consistently deliver
a better skilled, better
suited employee to
meet our customers’
needs by embracing
this initiative.

“These profiling services are
currently available at no
cost to businesses through
Governor Haley’s Work Ready
Communities initiative on a
first-come, first-served basis.”

Phillips has hired and trained three professionals to profile jobs of
employers who sign up as Businesses Supporting South Carolina’s
CWRC efforts, and we have completed scores of profiles for South
Carolina businesses. The profiles help organizations find an ideal
candidate match for each profiled position, and generate bottom-line benefits to participating businesses.
Importantly, these profiling services are currently available at no cost
to businesses through Governor Haley’s Work Ready Communities
initiative on a first-come, first-served basis, with the number of
available profiles determined by the number of employees working
at the profile site and the types of jobs to be profiled.
If having a steady pipeline of skilled, talented and committed workers to meet your business’s needs now and in the future interests you
– and surely it does – please contact me or visit
scworkready.org today.
Your involvement can improve your business today, and make
South Carolina even more competitive tomorrow. Join us.
Ed Parris is president of Phillips Staffing.

Founded
in 1968, Phillips Staffing provides high-quality, value-added
staffing and productivity solutions, professional placement,
payroll management and HR consulting solutions and services
to organizations across the Southeast. For information, e-mail
Parris at eparris@PhillipsStaffing.com, call (864) 242-4144, or
visit PhillipsStaffing.com.

Union Free SC:
Employee Resource
Center
By Ted Pitts, South Carolina Chamber of Commerce

There is no secret that one of the reasons that South Carolina has
become the “IT” state when it comes to economic development is
because of the Palmetto state’s great work force and strong right
to work laws. It also is no secret that labor unions are targeting
South Carolina employees and businesses.
The South Carolina Chamber of Commerce believes that preserving and enhancing the direct relationship between employees and employers ensures the best environment
for the achievement of both employee and company goals.
The South Carolina Chamber of Commerce through its Union
Free SC initiative maintains an active role in promoting a positive business and employee relations climate.
Union Free SC exists as a resource for South Carolina citizens ,
employees and employers to obtain facts about unionization and
the record of unions in South Carolina.

If you are interested in learning more, go
to www.scchamber.net and click on the
Union Free SC tab.
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Protecting

employees, especially during a union campaign. Supervisors
can’t vote; non-supervisors, such as “lead persons,” often
can. An employer should carefully review its list of supervisors, compare their duties to the National Labor Relations
Act (“NLRA”) definition, review related documentation, and
consider whether other employees might fall within the same
definition.

Your Employees’

Right to Work
By William Floyd, Esq., Nexsen Pruet, LLC

In light of the National Labor Relations Board’s (“NLRB”)
“Quickie Election” rules, a non-union employer must prepare
now in order to defend against future union organizing campaigns. The new NLRB rules compress the time between filing a
union petition and conducting the union election and require an
employer to make important legal decisions and filings within a
very short amount of time. The new rules generally help unions,
to an employer’s disadvantage.

3.

Train Supervisors:
As mentioned, employers are responsible for their supervisors. Employers benefit from good things said or done by
their supervisors, but are also potentially legally liable for any
misconduct by the supervisors, including unfair labor practices. Employers should train their supervisors now about their
legal rights and responsibilities under the NLRA. Supervisors
should know what they can and cannot say about their employees’ right to remain union-free or not.

4.

Update Policies:
Like tools in a toolbox, an employer should maintain up-todate policies and procedures so that they are available to help
during a union campaign. For example, has the employer
established a solicitation/distribution policy? Has the employer reviewed and updated important policies that are currently
being scrutinized by the NLRB, such as: confidentiality policies, communication policies, disclaimers, alternative dispute
resolution policies, media policies, etc.?

5.

Fair Treatment Goes a Long Way:
The vast majority of the private sector workforce does not
have and does not want a union. Employees who generally
feel that they have been fairly treated by their employer are
less likely to be interested in a union. Employers should consider whether they are treating their employees as fairly and
consistently as possible.

To counter the union’s new advantage, employers should consider taking pro-active steps now:
1.

2.

Evaluate Voting Unit Issues:
Determining who gets to vote during a union election is of
vital importance. Whether an employee is allowed to vote
or not depends on either an agreement between the union
and the employer or a determination by the NLRB. The new
NLRB rules accelerate the entire process, forcing important
decisions to be made very early during a union campaign.
Before a union campaign ever occurs, employers should
carefully evaluate their workforce, identify voting unit issues, gather related data, and prepare draft legal documents
to be adapted and used during an actual campaign.
Determine Who’s Really a “Supervisor”:
The NLRA defines who is a supervisor, but the definition
is somewhat vague and requires interpretation. Whether
someone is truly a supervisor is a critical question. An
employer is responsible for the words or actions by its supervisors, including unfair labor practice charges committed
by them. Similarly, supervisors are typically an integral
link in the chain of communication between employer and

William H. Floyd, III, is a member of the Nexsen Pruet law firm and based
in the firm’s Columbia, South Carolina office. He represents management
clients in all aspects of labor and employment relations, including defending large and small employers against union campaigns. Having practiced
labor and employment law for more than 25 years, he is certified by the
South Carolina Supreme Court as a Labor and Employment Specialist. He
is a certified arbitrator, certified mediator, and the former chairperson of
the South Carolina Bar Employment and Labor Law Section. He can be
reached at wfloyd@nexsenpruet.com or (800) 825-6757.

Take the Mystery Out of Hiring
and Get Better Outcomes
By Vicki Peek, COO of FGP

Why is hiring so difficult? You spend time recruiting, working
through the interview process, and selecting a candidate, only to
discover you hired the wrong person. This impacts morale, productivity and cost, and you have to start the hiring process over.
But hiring new employees is not an option—quite simply, we
solve business problems through talent; the people we hire. So
how do we take the mystery out of hiring, get better outcomes
and hire great people?
With over 30 years of recruiting experience, we have learned best
practices and have a few simple guidelines to improve your next
hiring process.

1. Create stunning clarity.

Clearly defining the role that you are hiring for is probably
the most crucial part of the hiring process. Make sure you
understand both the requirements for the role today, but
also how the position may evolve in the future as the organization changes. Evaluate what is needed to be successful in
the position moving forward as opposed to focusing solely
on what has worked in the past. Don’t base your search
criteria on an outdated job description.
Also, take the time to collaborate with team members that
have a clear understanding of the role. Develop specifications that include both technical and soft skills. Be open
minded to the possibility of a “non-traditional” fit for the
role if the opportunity presents itself.

2. Focus on potential, not just experience.

We’ve all seen it—someone with 10 years of experience in
the industry is hired, they show up to work and within the
first 90-180 days you realize they aren’t going to work out.
How did this happen? The candidate had all of the right credentials, past success, and even respect within the industry.
What went wrong?
Companies today are navigating through a constantly
changing landscape which requires innovation and adaptability. When hiring, this requires looking beyond a potential employee’s ability to complete certain tasks. We have to
ask if that person can take his or her skillset and transfer it
to the needs of the organization.
How do you gauge if the candidate has the potential to adapt
and grow? We have found that the following characteristics
are good indicators: the passion to win, capacity to develop,
problem solving, critical thinking, engagement, commitment and determination, and creativity.

20  2015 South Carolina Workforce & Jobs Report

3. Involve others.

A hiring decision will have a huge impact on team dynamics and can ultimately determine whether or not the team is
successful. Reach out (up, down, across) to internal customers
for their participation in the interview process and ultimately
their buy-in and support for the candidate selected. Involving others provides a broader perspective on the candidates,
increases ownership and accountability in the hiring decision,
and demonstrates that this decision is important to
the organization.

4. Hire for cultural fit.

Every organization has a unique culture--and each department
has a subculture within the overall company culture. Culture is
owned and created by every individual within your organization. Having your finger on the pulse of both the organization
and the individual departments is critical to identify the characteristics to look for in candidates during the hiring process.
How do you evaluate cultural fit? First, identify the core principles and values that influence the culture. Next, evaluate each
candidate’s ability to align their individual values with the organization’s values. Hiring a great cultural fit helps to expedite
team unity, enhance employee engagement and
increase retention.

5. Follow a consistent process.

Beginning with the initial call through to the final interview
and offer, establish a process and stick to it! One of the biggest
mistakes we see companies make is taking shortcuts in the
hiring process. This can lead to quick decisions without all of
the necessary information.
• Develop a hiring process that is achievable
• List clear expectations required for the role—don’t forget
to include soft skills and potential
• Develop specific questions that are customized to the
needs of the role
• Determine the type and number of interviews for an
effective process
• Identify whether cognitive, behavioral and/or personality assessments will be used
• Utilize a scoring system in order to rank candidates
objectively
• Conduct reference checks – ask the hard questions!

Hiring (and retaining) great people gives you a competitive edge.
With talent being one of the biggest challenges facing organizations
today and in the future, it is critical that hiring is treated as the most
strategic process and decision you can make. Take your time, work
the process and make great decisions.

The People Leading Your Company Today
Determine Its Success Tomorrow.

When you work with FGP, we take the time to get to know
your culture, your long-term strategy, and your goals.
We aren’t satisfied with just finding a great person; we’re
here to help you build a great company.
professional staffing | executive search
it staffing | hr consulting | outplacement
www.fgp.com or 1-800-638-1661

The Right Tools to DEW Business!
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With help from the South Carolina workforce system, SC Works Centers, and the SC
Department of Employment and Workforce, you can be sure that no matter what happens, your company and your employees will benefit from our knowledge, experience,
and resources. Whether you need assistance with recruitment, training, and transitions
or need information on the current business tax credits available. We are here to help
you: See it, Own it, Work it DEW it!

www.dew.sc.gov
SOUTH CAROLINA
DEPARTMENT OF EMPLOYMENT AND WORKFORCE

